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Repl y Brief 

BEVORE Tim HQATU^ OV PATE NT APPEALS AND INTOttFF.RI^NC ES 
T'his roply brief is being filed in response to the Examiner's Resix>asc to the proviovisly 
filed Appeal Rriof of May 19, 2005, the Examiner's Response being filed on August 22, 2005. 
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Status of claims 

Claimsl-8, 12, 14 and 15 arc currently pending. Claims 9,10,1 1 aiid 13 arc cancelled. 
Claims 1-8, 12, 14 and 15 arc on Appeal. 
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Grounds o f Rejection to be Reviewed on Ap pn^H 

I) ClflUYis 1-8, 12 ,14 .and 15 stand rejected under 35 USC 103(a) over Sutton, US patent 
4,788i893 and Thomas ct al., US patent 5,337,632.' 

If) Claim S> stands rejected under 35 ySC 103(a) over Sutton, US patent 4,788,893 and 
lliomas ct al, US patent 5,337,632, as applied to claim 1 and forther in view of Crowley, US 
Ijatcnt 6,799,491 or Moses D164,705 or Waddell D442,840. It should be noted claim 9 Wc\s 
cajtccUcd in tlxo final amendment submitted on December 15, 2004, and the foerture fhcarcof 
incorporated into revised claim 1, Ac^rdingly. the Appellant will addi-oss the Examiner's 
cominenis with respect to claim 9 as if they were directed instead to revised claim 1 . • 



* Claim 15 is not currcnlly included iu auy substantive rejection, but is cited on the PTOJ, form 
326 Fi3 bei»£! rejected. 
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Rcspftiisc to Exnniincr^s Arpmni^iit 

T) aaims 1-8, 12,14 nnd J 5 stand rejected under 35 USC 103(a) over Sutton, US 
liatcttt 4,788,893 and Thomas ct al„ US patent 5,337,632. 

The Appellant lias prcvionsly conlendcd thai the examiner committed error in arriving at 
nprlnm facie case of obvion.sness in rejecting clauns 1-8, 12, 14 and 15 because the combination 
does not disclose each aiul every Feature of the claimed invention. la particular the examiner has 
not jriicL the burden of showuig, inter alia, the following claimed feature: 

first 2 and sccoud plale 3 portions (page 7, last paragraph) of substantially equal 
length ajid each having an upper and lower surface and a widt h whicli is c onstaTit 
a long an ejitixc I cimth ofthe Jirst and s ec ond plate portions (emphasis added). 

Willi reference to Figure 1 of Sutton, it caa bo seen that the width of the device disclosed 
therein narrows towards the upper end of the body where ll^e Icey ring aperture is located. However, 
the present invention, as defined in the amended claims submitted on September 8, 2004, comprises 
fi rst and second pk\lo portions having a width vrfiichis constant along an entire length of the first and 
the second plate portiojis, including tlic upper end where the key ring aperture is located. By virtue 
of the present invejition having a constant width ait the upper end where the key chain is located (and 
where the uf?cr grasps the device), Iho device has a greater surface area at tliis iK>int iu which a user 
can use to effect body leverage unto the device to break the frozen seal and assist in prying open the 
door. 

The Examiner agnscs, onpago 4 (on lines 9 and 10) of the Examiner's Answer to the Appeal 
Brief, that 'Iliomas ct al docs not teach two angled pordons of substantially equal length, but fiuiher 
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notes thiU Thomas et al in only applied against Uie claims as a modifying reference, in combination 
Willi Sutton, 10 teach a constant width along the length of the opener. This position, in fact, is not 
persuasive, since it is the Appellant's position that neither of these rcferences, and particularly 
Tliouia.s et al, teach a constant widdi along the length of the opener. It can be plainly seen with 
rcfercnco to Figmo I of Sutton tliat the width of Ihe device disclosed therein narrows towards the 
upper end of the body where the key ring aperture is- located. Tliis can also be seen with refei-encc 
to Figures 1 and 3 of Thoma.s et al, wherein it can likewise bo clearly seen that the width' of the 
device disclosed therein tapers and narrows sifinifioanUy at the upper end of the body (ejeraent "26" 
of lliomas etal) where the keyring aperture is located. In feet, tb© description of Tliomas etal itself 
clearly notes this dement "I>.6" on column 2, at line 57, as bemg a "citrped tail e/i/f *. Accordingly. 
JUs"-,.APi'OllffflL0&aiiirei^^ 
jileng the.eiitiiQ.lengChQ£fiic o pener. 

The Appellant lias alfjo previously contended that the device disclosed in Sutton would he 
ilUsuited for openinR frozen doors, in the manner as indicated by tlio present invention, as the plastic 
construction may break as the user attempts to lever Hie door open, llic Examiner's contention, on 
page 4 (on lines 1 and 2) of the lixaminer's Answer to the Appeal Drief, Is that this arg«ni(»it is i>ot 
persuasive, since the Appellant's oLnim 8 defines the opener of the claimed invention as being 
con.struclod of plastic. The Examiner is overlooking the fact tliat clami S also defines that the opener 
of the claimed invention may also bo made of metal, fiberglass or aluminum. Furthermore, the 
present invention, as defined in the amended claims submitted on September 8, 2004, comprises first 
and second plate poi-lions which are compact, and of substantially equal length, which reduces the 
likelihood of tlie first or second plale portions breaking or separating from each otlier during use. 
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as cat\ be noted with reference to the dosctiption on page 8 atlincs 2 lo 8. In fact, it is possible that 
a resilient, sturdy plastic could be successfully utilizKjd in constructing Uie opener disclosed in 1lic 
present invention because the first ajid second plate portions arc comnaot. and of substantially equ al 
lengitli. which Tednces the li kollhood of breaka ge in use. Anyone who has tried to break a very small 
Stick in two c«n attest to the relative difficulty in brealdng such a compact structure. 

United Slates Patent No. 4,788,893 (Sutton), by contrast, is directed to opening doorhandles 
(with n vicwto avoiding brokennails and such). More specifically, in operation tlie device disclosed 
in Sutton is tncaiit to be placed under a door handle and tlicn Hfled upwardly so as to assist in 
opening tlie door handle, Accordingly, tlie Appellant is of the view that Sutton is not of a similar 
nature to that of the present invention, as the device described therein is designed as a **hook" of 
plastic con.«{traction (sec colimui 2, lines 1 ajid 19 of Sutton) which is to replace one's fingertips as 
Ihe opera live force in opening an automobile door. It also does not have first aaid second plate 
portions which are compact, and of substantially equal length. Due to this imbalance between the 
Icntths of the first and second plate portions in the device disclosed in'Rxitton, with one of these 
having an elongated length much greater than that of the other, the likcliliood ofbreakagc is much 
greater. In essence, the Appellant again reiterates that the device disclosed in Sutton would be ill- 
suited for opening frozen doors, in the maimer as indicated by the pi-cscnt invention, as tlie plastic 
constinction niiiy break as the user attempts to lever the door open. 

1 he second error committed by the Examiner in arriving at a prima facie case o f obviousness 
in rejecting claims 1-8, 12,14and 15 is that the primivry reference to Sutton teaches away from the 
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claimed invention. In particular tlie Examiner has not met tlie burden of obviating, inter alia, the 
following claimed feature; 

a device having a first plate portion in spaced relation to the second plate portion 
to foriT^ a substantially tight angle about a central point of from 60 dcprcos to «S 
denrces. (emphasis added). 

Sutton clearly indicates, on column 2 at line 55, that the hinge is li mited to opening t o 
"approximate ly 45 deprree^" . Appellant notes that, for the purpose envisioned by the device 
disclosed in Sullen, this is adequate, because the device described in Sutton is not meant to bo biased 
between tlic cai* door frame and the door to lever a frozen door open, as is the case with the present 
inveni ion, but radier it is merely to grasp tlio underside of a door handle and bq lifted upwardly to 
manipulate the doorhandle in opening the door. By conti-asl, the present invention, as defined in the 
amended claims submitted on DecembEsv 1 5, 2004, is directed to a device having a first plate portion 
in spixced relation to the second plate portion to form a substantially right angle about a central point 
5.1 rn-om 60 de crees to 85 degfocs. By virtue of this manner of construction, when the user inserte the 
first plutjs portion for placement in a fi-ajne opening between the door fiame ai\d the door, and the 
second plate pottion is then pushed in a first direction by the user towards an upper surface of the 
door frame, the upper suriace of the first plato portion engages a lip of the door and, as a result of 
the ai\glcd relationfship between the first and second plate portions, the device pivots about tlic 
central point, whereby an outer edge of the central point biases within the frame opening, allowing 
the user to apply jnodemtc leverage to tlie device and effect the first plate portion to pivot upwardly, 
about the central point, from the placement between the door frame and the door, and force the car 
door away from an adjacent relationship with the door firame so as to separate and break the frozen 
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or ptlff seal formed betweea the door and the door frame. This is completely absent from the device 
described in Sutton, 

It is noted that'Uic Examiner contends^ on page 4 (on Jinfcs 20 and 21) of tlie Examiticr^s 
Answer to the Appeal Brief, that while the specification of Sutton sets forth a range of 
^'approximately 45 degrees", Figure 2 of Sutton seems to disclose an angle of 65 degrees, and thus 
is oojiiiiicusm'ate witlithc spcciGcation of Sutton's disclosure of '*approximatcly45 degiccs", and 
thus docs not teach away from the present invention. The Appellant reiterates (hat Sutton's 
description clearly indicates, on column 2 at lines 54-56, that, ".Jl he four bumps 12 on hinnc 10 
fmiction jo LIM IT the o pening of the hing e 10 to a ppr oximately 45 decree s (emphasis supplied). 
The Appell^mt contends that the Examiner's position could be accepted 11-' it was to encompass tfie 
opening of the hinge being of a slight deviation from that disclosed in Sutton (ic:"approximatcly 45 
degrees") . Per example, approximately, 40 degrees or 50 degrees. The term "approximately"' 
cannot be construed, however, as bcmg expandable to encompass a signi Rcant anglatme difference 
a5 that contemplatcdiii the presentiavention, of from 60 dcfeieeslo85 degrees, because the wording 
of die Sutton description clearly qualifies that t he openin g of the Iiingc 10 to i s to be LIMITED to 
approximately 45 degrees (emphasis supplied). The presence of the terms LlMfTED TO in the 
Sutton description necessarily can be argued to restrict the word "approxunately" to encompass only 
minor deviations from the 45 degree anglature set foiHi in the Sutton description. 

Fiu'lhermorc, and as set out in the Appellant's previously filed Appeal Brief, a further error 
below is that the lixamincr relied upon the teacliing of the drawing (Figure 2) in Sutton to expand 
the description of Sutton to include the claimed range of 60 degrees to 85 degrees, when tlie drawing 
disagrees with the specification, as noted above. MPBP § 2125 is clear on the Office*sposilion with 
Serial No.: 10/728,375 Page 8 of 10 
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respect to such wi argunjent It should be noted that a Request for Reconsideration was filed oii 
Jariusiry 1 8, 2005 in response to the Advisory Action of December 27, 2004. lii the Advisory, the 
Hxamiucr contended that Figure 2 of Sutton seems to illustrate a door haiidlc opener havir^ an angle 
of 65 degrees between the two portions, hi a request for reconsideration, Appellant argued that the 
provisions ofMPIiP§ 2125 and the decisioniti/wre Wright, 569 R 2d 2 124, 193 USPQ332(CCPA 
J 977) do not nllow for such a disagreement. Thus, the rejection is improper, 

The Exfunhier flirthcr rejects the claimed range of 60 degrees to 85 degiccs by relying on a 
combination of Sutton, US patent 4,788,893, Thomas ct al,, US patent 5,337,632, as applied to 
claim 1 and further in view of Crowley, US pateut 6,799,491 or Moses D 164,705 or Waddcll 
D442,840. 

The Appellant has already rcfiUed applicability of Sutton above, and, in the response to 
the Final Offieo Action of November 1 8, 2004 (filed on December 1 5, 2004). the Appellant further 
refilled the applicability of United S tates PatentNo. 5,337,632 (Thomas et a[) by noting that Thomas 
ei al clearly indici\tes, on cohjinn 3 at line 55, that the hook is "c arved awav fro m the handle noitioa 
a( approxi mately 1 80 degrees" , and, as such, could not be considered as being of a similar nature to 
the present iiwenlion. Clearly, Tl\oiuas does not supply the defect of the clahned range as taught by 
Sutton, 

It should be noted that the Rxaminer, in rejectuig claim J , finther utilizes United S tales Patent 
No, 6,799,491 (Crowley) and United States Design Patents Nos, D164,705 (Moses) and D442,840 
(WaddoU) to obviate the claimed range of 60 to 85 degrees, llie Examiner alleges that the devices 
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disclosed in United States Desieti Patents Nos. D164,705 (Mosos) and D442.840 (Waddell) are all 
exanjples of cumbersome, elongated pry tools having an angle between the handle and piy portion in 
tliB range of 45-85 degrees, and, in combination with Sutton, render the present application 
unpntonlablc. ITowcvcr, the lixaminer has failed to provide any motivaUon why one of ordinary skill 
i„ th(5 art. in assessing such a key chain type of opener, would be led to such references when the 
primary reference teaches away from the combinalion. The examiner contends, on page 5 (on Uncs 
14 to 17) of the Examiner's Answer to the Appeal Brief, that piy tools such as these are pertinent to 
the present invention. iTie Appellant maintiuns that these references arc elongated, pry tools which 
would be quite cmnbersojne if they were to bo placed upon a key chain, as is tl.c case with tlie 
present invention. Thus, they cannot bo considered lo have the same portability and ea.se of use as 
(hat of the pTXJSont invention. Most importantly, they also do not disclose each and every feature of 
the clai.ncd invention, which is spocifically fi«t and second plate portions having a width which is 
Sm^m along an entire length of the first and the second plate portions. As such, United Stales 
!»atcnt No. 6.799,491 (Crowley) and United States Design Patent Nos. D164.705 (Moses) and 
.1 )442,840 (WaddoU) cannot be considered as being of a similar nature to the present invention. Thus, 

the rejection is improper. 

7hc Director is hereby authorized lo charge and/or credit Deposit Account 

No. 19-0513. 

Respectfully. Appellant requests the board reverse the Examiner's decision below. 



Date: 

Schmci.-tev, Olseit & Wntts LLP 
3 I^ar JcL Tauc. Suite 201 
Latham, New York 121 10 
(51«)2?.0-I8S0 



RcgLslralionNo. 37,543 




Page 10 of 10 



PAGE 11/ir RCVD AT 11121/2005 4:56:42 PM (Eastern Standard Time] ' SVR:USPTO-EF)(RF«24 ' DIIIS:2738300' CSID: ' DURATION (nuiKS):03-22 



